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Supreme Count of Florida, en Banc.
BEEBE et uX. -
Y.
RICHARDSON.

Nov, 16, 1945.

Suit by R. L. Beebe and his wife against E. 1.
Richardson for specific performance of realty sales
contract. From an sdverse decree, plainti appeal.

Affirmed.

West Headnotes

| [1) Stamtes €16101)

i1 Statutes €183
361k183 Most Cited Cases

A statute should be so construed and applied 23 to
give effect to the evident legislative intent, even if
result sesms contradictory to rules of construction
and the strict lstiar of the statute,

121 Statutes €184
361k184 Mom Cited Cazcx

In construing a statute, the legialative intent should be
glesned from the lamguage of statute, the subjext
sought to be reguisted the pupose © be
sccomplished, and the means adopted for
sccomplishing the purpase. :

13] Statutes €184

[3] Statutes €189

(3] Statutes €190
361Kk190 Most Cited Casgs

VWhare there is ambiguity in meaning 10 be given the
words emploved in a smmte, or where context of 8
statte taken lterally conflicts with a piain legislative
intent clearly discemible, the comtext must yield to
legislative purpose.

COUNTY ATTY OFC

{oo2 5
_ Attiachment # =2
{ f
v i Yy °
[4] Taxation €801
271K801 Mogt Cited Cases

[6] Courts qum
106k42(7 i

The sistute conferring upon "chancery courts”
jurisdiction to quiet tax titles against holder of record
title is wot uncopstitutional ot the ground that only
circuit couxty have jurisdiction of equity cases, since

the statute manifests intent to place juriadiction in

cireuit courts in that there is po such aibunal as &

“shencery coust” in Floride. ES.A, § § 66.26, §6.27;

ESAConst att 5.§ 1] :
*£60 **718 Appeal from Circuit Court, Broward

~ County: George W. Tedder, judge.

Saunders & Patterson, of Fort Lauderdale, for

Daviz & Lockhart, of Fort Lauderdale, for appellec.

C. A. Hiaaten, of Fort Landordale, and Sydney J.
Catts, Jr., of West Palm Beach, amici curiae.

. SEBRING, Justice.

This is a suit for specific performance 1o require the

defendant below 1o carry omt his agresment to
purchase repl property, by scoepting & deed to the
property and paying the purchase price. The facts
giving rise to the controversy Wil not ba delineated,
a1 the only real question on this appeal is whether
chapter 21822, Laws of Florida, 1943, ES.A. §
66,26 o 56q., is mconstitutiopn] and void for certain
reasons urged by the defendant. .

Section 1 of Chapter 21822, FS.A. § _66.26, supra,

' pmvidu.inpsmﬂntmypmmdumymdeed
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issued by sny mumicipality of the State of Flerida, or
amy successor in title to such gramtes, or Wy
purchaser from any such nmmicipality, of any land
the tifle to which bhas been acquired by such
municipality torough any mamner of proceeding of
foreciosure for the poppayment of taxes or special
asgeasments, or the guccessor in title to *561 amy
such purchaser, may maintain & suit in the chancery
ocourts of this Staze for the pwrpose of quicting the
title to the lands ivcluded in such tax deed, or s
porchased Fom such municipality, aguinet the
holdars of the record ttle o said Jands, and against
any other pezson or corporetion claiming any interest
in said lands or xny licn or encumbrance thereon,
prioe to the isvaxnce of any such tax deed or prior W
the logs of title to s2id Jands m any such tax
proceeding or freeclogure,

Section 2 of Chapter 21822, F.5.A- § J?,:npn,
prescribes that the practice and
mnﬁod:dmmooﬂsmﬂh&bmgmmduﬂn
act shall be as prescribed by the laws of this State for
other wuits to quiet title. The section authorizes a
plaintiff to maintain it whether in or out of
possession of &e lands fuvolved, hut provides that
where the defendant is in actual possession thereof a
jury trial may be had: 2c in other suits to quiet title.
Where the suit is based upon a tax **719 deed, the
plaintifY iz not required to deraign his title beyond the
issuance of the tax deed, Where the suit is based upon
a conveyance by 3 nounicipality of the State of Jand
the title to which it has acquired through a
foreclonre or other proceeding for the nonpaymett
of taxes, the bill of complaint ased not demaign title
beyopd the deed or other instrument or act vesting
title in the municipality.

It is ussertsd by the appellant that the statute is
monMounlmdvmdmhtnumhmd

COUNTY ATTY OFC

e m of

coustruction that a statuté shonld be so copstrued and
spplied as to give effect to the evident legislative
mnm,:vmxfﬂ;emultmeonmdim'ywmlﬁ

of constuction and the strict letter of the sanue.

Wzmm

mmmgnmmﬁskpmmmwbe
glewdﬁomthehngmseofﬁcm,ﬁ:ewb]eot

to be regulated, the pwpose 1o be
weompl!shnd, and the means =a2dopted for
-aﬁmﬂmwmmm._
1018, 114 So, 373: Sute v, Syllivan, 95 Fla. 19). 116
So. 255, Where there is smbiguity and vmcertainty in
the meaning 1 be given the words ernployed in 2
starte, of where the comtext of a stame taken
literally conflicts with a plain legislative intent
clewrly discamible, the comtext mmst yield to the
legislative puzpose, for otherwise the intent of the
lawmakers would be defeared. Stals v, Reardsicv, 84
Fla 109, 94 So. 660: Gitv of Wext Pulm Besch v.
Amey, 100 Fla, 891, 130 So, 710; Stae v, Citv of
[_lsmnﬂymuhnzﬁuaummhnibmﬂmﬁe
Jud:mﬂsytmofﬂmdana'chncwm
monghdnczouncomofmmn,whmmm
it equity jurisdiction under the comstintion, it
frequently spoken of as & chapcery cowt In
stempting to comfar jurisdicion npon the ‘chancery
coumt’ of the stats to quiet tax tities to real esmite, we
think it mamifestly plam that it was the legislative
purpase to place such jurisdiction in the cirouit court,
mrmdyﬂwuzhmmrymmu,uobepmued

[5)(6] Jurisdiction over proceedings to quiet title to
lmdsisinlmentmcmofeqm and though we

mmsmmwmmm
exclusive original jurisdiction in all cages in equity,
also in all cases at Jaw, not cognizable by inferior
courts ¢ ¥ * and of such other matters as the
Leogislanae way provide.' The gist of the zppellsnss’
argument centers upan the sttempt of the legislenmre
to confer upon ‘the chancery courts' of the State, as
distinguished from ‘the circuit courts,’ the power, by
statute, to quiet tities to land hased upon tax deeds m

the hands of 5 tax deed grantes or his successor in

jurlsdiction of the circuit courts of the state is 2
comstitutional  jurisdiction, not  a legisladve
jurisdiction, and may aot be enlarged by statute.

[2131 *562 It is » familir rule of stutory

the
legullm'emydo,:ndhumwdom the
cnactment of chapter 21822, suprs; and we think that
uagnmstﬂ:emsﬂ!mmalgrmmdmgadbythe
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. operate. Throvgh the statutc the holder of » tax tide,
and hix suceessors in interest, are given a remedy,
which, when properly pumsued, will sct at rest
potential claims of the former owncr and lien holders
that may arise to harass the new title. Under the
statute all persons claiming an interest in the land
involved by reason of the former record title are
given gn opportumity to come into the suit and present
defenses in opposition to the establishment and
confirmation of the tax title, When they have had
their day in court, an adjudication ageinst them estops
themn thereafter from questioning the validity of the
tax title or the antecadent proceedings upon which it
is baged. Such procedure ensbles the holder of the tax
deed and his successors im imterest to bar and
foreclose the intersst of the origina) owner of the
lend, and lien holders, thareby stabilizing *+720 tax
tiles and enpancing the musrket value of the new

found title to the property.

Otber grounds of appes) have boon duly considared
and are found 10 be without mexit

The decree appealed from is affirmed.
Tt is 50 ordered.
. CHAPMAN, C. J, spd TERRELL, BROWN,
BUFORD, THOMAS, and ADAMS, J., concur.
23 So.2d 718, 156 Fla. 559
END OF DOCUMENT
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Supreme Court of Florida,

WAKULLA COUNTY, Appellant,

: V.
Clifford 1.. DAVIS, and Philip J. Padovano,
Appelices.

No. 58421,
March 5, 1981.

Appulmmmme'c&uuwwmm
Coumty, Keuneth E. Cooksey, ., which awarded

appomdcmnlﬁumquumdwmpmaﬁon.
construad gection

goveming compensstion for
sppointed counsel to allow "stacking” of statntory fee
maximums, and found smtute rmconstitutional on its
face and 25 applied w0 appointed attormeys. The
Supreme Comat, Adkins, J., held thav (1) section
goveruing compensstion for counsel
allows "stacking" of statatory fee maximums in cages

" §nvolving rouitiple counts, in thut sush comstruction -

preserves and promotes legislative gosl of protecting

withowr impairing section of smtute requiting -

reasonshl¢ compensation for court-appointed
attomeys, and quch construction leads to mare
reasonsble, sensible results, and (2) having
determined that section goveming compensation for
sppointed counsel allows "stacking” of statutory fee

mxximyms, deteopination of constitntionality of such

soction was wrnccessary.

Affirmed in part and reversed in part

West Hudnom' .

111 Statates €223,

261k223.1 Most Cited Cases

Law should be construed together and in harmony
with any other statate relating to the same purpose,

even though the stanitas were not enactad at the same

121 Attorney and Clieat €132
45k132 Most Clted Cases

In cstablishing limits on fees which can be paid
wunqppmmdmmyspumwdeﬁndm:n

compensatiovn  for appointed
comsd.lgpshunc]nﬂymm:dedmhmtbwdm

COUNTY ATTY OFC

which mch representation places on public treasuries

and to provide guidelines for comrts to follow. West's .
E.8.A.§ 025.03¢. :

[3) Statutes €1812)
361K181(2) i

When meaning of the stamte is at all donbriul, law
favors a rational, sensible copstruction, COUTis are to
avoid an imterpretation of » statute which would
produce ureascnsble consequences.

[4] Atsorney and Chent €132
45k132 Most Cited Cages

Section governing compensaton for appointed
oounae} allows "stacking™ of statutory foo maxizmums
in cases involving multiple counts, in that such
constrction prescrves and promotes logislative goal
of protecting commty treasories md . providing
guidelines for courts witbowt impairing section of
stanxte requiring reasopable compensation for coutt-
appointed attoroeys, and such consmuction leads to
more reasonzble, sensible results. Werts F.S A § §
925,035, 925.036.

151 Constitutional Law €-246(1)
22k46(1) Most Clted Cases

Having construed section goverming compensation

for appointed counsel to permit “stacking” of
statztory fee maxinmons it cases involving multiple
counts, determination of comstitutiomality of such
86CTIOD 'Wes Dot required. West's F.S.A. §_922.036.
*540 Ronalé L. Baker, County Asty. and Joseph 5.
Geller, Cawfordville, for appellent.

Clifford Davis and Philip J. Padovano, in pro. per.

Michael Egan of Roberts & Egan, for State Ass'n of
County Cam'rs of Florida, Inc., Tallabassee, amicus

Breven L. Seliger of Gen. Coumsel, Quincy, for
Florida Clearinghouse on Criminal Justice, Inc.,
aradous curine.

Hownrd B. Bisenberg, Richard J. Wilson, Malcolm
Young and Jack . Schmerting, Washington, D. C.,
Nat. Legal Aid and Defendear Ass'n, amicus curiae.

*541 H. Clyde Hobby of McClain & Hobby, for
Pasco County Bar Ass'n, Dade City, amicus curine.
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395 So.2d 540
(Cite 25: 395 So.2d 540)

" ADKINS, Justice,

This is mp sppesl from an order emieredbyﬂ:e
Circuit Court of Wakulla County specifically passing
section 925,036, Florida

£ 3011 Fla.Const.

Appellees Clifford Davis and Philip Padoveno were
uppointed Special Assismnt Public Defenden to
reprasent Jobmry Copeland and Framk ‘Smith,
respectively. Both defendants were charged with
first-degree tumrder, robbery with a fircarm,
kidoapping and invohmmry sexual battery.
Following the convictions of Copeland and Seith,
wvach appellee filed & motion for costs and astormeys
fees; Davis requesting $5,891.84, and Padovamo
roquesting $7,372.00. Fees were computed by
applying couri-adopted bourly compensation rates o
the tdme spent on the cases.  Appellant Walulla
County opposed the award of fees computed in this

manner 10 the extent that the fees exceeded the-

§2,500 cap allogedly imposed by suction 925.038.
Floride Stamutie, for capital cases Tepresented at the

trial level. Appeliee Padovimo asserted that the

maximum fees payshle to appointed counsel under
section 925,056 can be "stacked™ in casts involving
mmltiple counts; yielding an $8,500 maximum in kis

case (three life felonies st 52,000 each plus ome

capital case at $2,500). Appellee Davis adopted this
“stoking” theory snd alternatively asserted that
section 925,036 is upconstitutional s applied in ks
situation snd on its face. In its order of compensation
the Cirenit Court of the Second Judicial Circult in
and for Wakulla County awarded the appaliees the
requested compensatiop and constued  Action
925.036 to allow "stacking” of the statutory fee
maxiopams.  Additionally, the cowt found the stanate
upconstitutional .on its facc and as epplied to the
appellees.

In interpreting section 925,036, Florida Statutes, to

allow stacking, the trial court stated:
It is expressly interpreted by this. Court that when
the State elects to file more than one covnt in an
indictment or information the Statute provides for 2
cunmlative maximum fee ooraprised of the sum of
the maximum fees for cach commt. To interpret
otherwise could lead to an unfair result of an
sttorney having to represent a client on mamerous
cases within one proceeding and only be entified to
2 maximutr mandated by the most sexions crime
charged. .

" For the reasons set forth below, we affirm those parts

COUNTY ATIY OFC

Attachmen;#
e P;.;g; —

of the trial courts decision bolding that the fee himits
of section 925.036, Florida Statien. may be siacked
and swarding the appellees the requested
compensation,

Section 928,034, Florida Stabtes. provides s
follows:

Appémommel;mmdm.Anmy,

appointed pursuant to 3, 925.035 or s. 27.53 shall,
st the conclusion of the represemiation, be
at an howly Tate fixed by the chief

reasomably inourred, including the costs of
transcripts  authorized by the cowt  The
compensation for represenistion shall not exceed
the followivg per case pex .

(1) For misdemesnors and juveniles represented at
the trial level; $500.

(2) For noncapital, nonlife feloniec represented at
the trial level: $1,500.

(3) For lifc felonies represented at the trial lovel;
$2,000.

(4) For capital cases representod st the wial level:
52,500, .

(5) For representation on sppeal: $1,000.

ﬂﬂlmmm&doummdiumwm

stacking is to be allowed, [t simply provides that
compensation for represenution in various types of
cases is ot 10 exceed the. limits established “per case
per defendant” The wording of the smuue “542
iesves it open to either of two interpretations; that
"ner case” allows the sttorney compensation for each
charged offense on which he reprosented the
defendant, o, that "per case” limits the attomey to
the maximum fee allowed for the most serious charge
on whisch he defended his cliemt regardiess of the

" mumber of offenses joined for trial. Because of fixis

ambiguity, we must apply the rules of statutory
coustmction to determme Whetber fees may be
stacked. "Ip sttutory construction legislative intent
is the pole star by which we must be guided, and this
intent must be given effect even though it may appear
to contradict the strict letier of the stamte mnd well-

" gettied canons of construction.” :

Siate v, Sulllvan, 95
255, 261 (1928). W

Fla. 191, 207, 116 So 255, 261 (1923)
.determining our pole stxr, legislative intent, we sre

not to analyze the statne in question by itself, as if in
a vacnum; we roust also account for other variables.
Thus, it 3 an accepted maxim of stahrory
constraction that = 1aw should be construed together
and in barmony with any other starute relating to the
same purpose, even though the stutes were not
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(Cite as: 395 S0.2d 540)

epacted st the same tpe. v

252 (Pla.1971). We heve in this case, ancther section

within the same statote which nmst be harmonized
with section 925,036, Florida Statuigs.

provides:

If the court determines thar the defendant in 2
ummeummmmmmitm
appoint au ettomey 1o represent the defendant. If
the court appoints an stiornoy other than the public
defender, the attomey shall be sllowed reasonsble
compensation for representing the defendant, as
determined by the comt.

(Emphlhmhed.)'l'hepmhmﬂmt

between the two sections {5 evident One sets Emits

attorncys per case per defendant, the lsgishane
clearly intended to limit the burden wiich such
representation places on public tressuries and to
provide guidelives for courts to follow. Conccivably,
in the sbeence of any kind of limitation on fees, a
small connty with limited resourses could be placad
in serious fipancial difficuities. Section 925,036,
Florida Stimuies, was intended to decrease the
likelihood of such an ccourrence.

Section 925.035. Floride Statutes, on the ather hand,
seaks to insure that counsel is amde available to those
¢harged with a capital offense who otherwise counld
pot affard w0 hire an attorney mnd that the sttty
appointed is resyonably compensated for his services.
arises when “reasonzble compensation” exceeds the
Timies troposed by soction 925,036

If chapter 925, Florida Statawe, is constmed t
prohibit stecking of fees and the appelloes here ate

- limited to a ize not o cxceed $2,500, noither will

receive the “reasopable compensation™ required by
i j for their services as

Alteroatively, goction 925,036 mwy
. allow stacking. Ifivis so construed, the appellees can

be awarded the amount established by the Wil couxt
as Teasonable jon for their services, mmd yet
still be within the Jimits of saction 925.036. There
would be no comflict with the provisions of any
section of the statute,

Clearly, given the choice, the proper intexpretation of
this statute is the one permitting stacking. *(C)ourts,
in construing e gtatute, mmst, if poscible, avoid such

COUNTY ATTY OFC

@goo7
Attachment #

lo

3
of %

— ' Page 4

construction as will place » particular stamte in
comflict with other apparently effective satutes
covering the same general fisld " Howarth ¥.City of
Deland, 117 Fla, 692, 701, 158 So, 294,298 (1934).
"Wmmopmmﬂummbjm
without positive inconsistency or repugnancy, courts
most comstrue themn 50 as to preserve the foro of
poasible.” *S43Magp y. Goodyear Tire snd Rubber
Commpmny, 300 5024 666, 668 (Flu.1974) By
constraing chapter 925 to allow stacking, 8 potensial
conflict between two sections thereaf will be svoided
and any inconsistency will be resolved. Any other
copstruction wonld exacerbate the problem, and be
fmproper. :

(3) An interpretation allowing smcking is also
m&dhhmdmmm
provides fhat when the meaning of a swutute i at all
doubthul, the law favars a rational, sensible
congtruction.

4 . 152 (1932). Cowxts are 10
avoid sn inverpretation of a statute which would
produce unroasonable consequenses. 1d.

If stacking is not parmitted, the resnlt could be quitc
unfair and unreasomable to the court-appointed
attorney. He might be forced to defend a client op
nmitiple non-life felomes, and life felonies joined
with 2 capital casc, spend a Jarge amount of time
theteon, and stll be limited o 32,500 in
compensstion for his services, as in this case. It i
iiogical to constrne the law so that regardicss of the
munbes of charges on which a client it defended, Lis
artarney is limited to a $2,500 foe. It is also illogicel
o construe the law in guch n manner as to completely
mllify the $2,000 maximum for life felonies simply
becanse that offense is joined in the same prosscution
with n separately punishable capital felomy. Such is
the case here, It would be nxach more ressonsble end
just to allow the attomey to stack the maxinmens for
ezch offense for which his clent was tried Under
fhat interpretation, the atomwey would be more
realisticelly amd fairly conpensatnd for the time spent
on the case, and leas likely forced to mocopt what
might often turn out to be wnfair compensation far his
representation. At the same time, swh ap
interpretation. wonld till provide countdes protection
from exorbitant, Limitless legal fses. Guidelines and
maximums would not be sbolished; they womld
simply be more realistic and equitable.

(4) Given the differing interpretations of chapter
925, the proper ons i that which allows stacking. It
is the only comstuotion which preserves amd

promotes the legislative goal of prowecting county

Copr. © West 2003 No Claim to Orig. U.5. Govt. Works
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a5 and brovidi sdelives for i
impairing Ge section of the statxc requining
reasopablc compepsstion for courtappointed
stomoys. Tt leads to more seasonablc, semsible
results, It is proper under the mules of statsory
construction. For those reasons, we affirm that part
of the circuit cowt's

x4

limits of secpion 923 orida Stanitgs mxy be
siacked and awarding the appelices the requested

at an houyly mte 1o be fixed by the chief judge or
the ssnior judge of the circuit in an amovnt not to
oxsved the prevailing hourly rate for similer
represcniution rendered in the circuit. As such, the
triel comt by implioation nust find, based on »
proper showing, that the sppointed suomey
reasonsbly expended » ccrtain xmount of bours in
represeming

01/15/2004 16:20 FAX 850 922 8816 COUNTY ATTY OFC

4008
Attachment #

7

3

P e

of

- ot

reject Dade County's contention that u case shouid
be construed as =n indictment or informstion no

charges are contaipsd therein, because it would be
Jogically impoasible to detemmine fhereafter what
type of case it was a5 each count muy charge, as
bere, significamily different comes. The only
logical way of interpreting the statuts, in our view,
is to coosider each count as a separste caso mnd
catagorize the case according to the crime charged
in the coum. Moreover, It makes no scnse and is

sttorney who represents an insolvent defendsnt on
2 Dmiti-count indictment or infommation; the
smount of work expended in defense of the two
types of indictments or informations is frequently
different as - the mmlticount indictment or
information necessarily exposes the defendant to 3
much greater criminal lisbility. In short, any other
conatruction of the statnte, other than the one we
reach herein, would yield an illogical and
woreasonable result which we are constrained by

the indigent client, and, thereafter, law t0 avoid ¥
compute the foe dus based on the above established (Fla,3d DCA 1975).
bourly rate. The statute provides no other method
by which a fee mmay be compinted, as for instance, We approve this reasoning.
taking into consideration the nature of the services _ ‘
readered, the responsibility imcwrred, the skili (5) Having resolvod the matter on that basls, we-need
required, the circunmtances under which it was pot, snd do not, rule on the constitutionality of e
rendered, the value of the sexvices to the client, and statute.  Williston Highlands cloprnent Corp
the beneficial results, if any, of the sarvices. See Hosmue, 277 So2d 260 (Fla1973). Likewise, the
Efohi v, Pfokl 345 So0.2d 371, 379 (Fla3d DCA circuit cowrt’s ruling on the constitutionality of the
1977). Usnder the above stanste, the exclusive - statute Was UDneCessary. y, those portions
method of compensating comsel is computed of its order of compensation finding secsiop 925,036,
solely on the: above hourly basis. Florida Stangies unconstitutional as applied and on
Regardless of the reasomable mmmber of bhours irs face are reversed.
expended by coumsel, the mbove statpte further
provides that in no event shall the fee award exceed Itis so ordored

the following maximm amounts per defendsxt per '

case, 1o witt 52,500 per capital felony case, $2,000 '

per life felony case, $1,500 *544 per noncapiml, SUNDBERG, C. J., ssd BOYD, OVERTON,
nonlife folony case, $500 per misdemeanor case. ALDERMAN and McDONALD, JJ., conout. .

In our view, a case a5 5o med by the sutute must '

be considered a count charging an alleged crime in

xn indictment oy information as applied to an adult ENGLAND, J., conaums in result only.
sense. for sxample, when we deal with » rouini- 395 S0.24 540

counit indicrment or information charging various :

types of felonies (which may incinde capital, life, END OF DOCUMENT

and first, second or third degree falonics), as well
as msdeeanors, one can enly logically categorize
each cormt as & capital case, a life felony case, & -
noncapital, nonlife felony case, and s misdemeanor
case depending on the crime charped therein. We
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660 Sc.2d 1124
30 Fla. L. Weekly D2072
(Cite a5: 660 6o.2d 1124)

Disgict Court of Appesl of Florida,
Fixst District .

STATE of Florida, DEPARTMENT OF REVENUE,
Appellant, -

. Y.
EEMPER INVESTORS LIFE INSURANCE
COMPANY, an Illincis Corporation, Appellee.

No. 941385,
Sept. 5, 1995.

Taxpayer filed complaint contesting legality of tax
assessment and dendal of tax credit, The Circoit
Court, Leon County, L. Ralph Smith, Jr., J., granted
jp part snd denled in part tmxpayer's motion for
summsry judgment, Deparmment of Rovemae
appealed and wxpayer The District
Court of Appeal, Spiith, Senior Judge, held toat: (1)
nderpa of income and emergency excise taxcs
was offset dollar for dollar by corresponding increase
in payment of inswence preminm taxes, and (2}
Department was not authorized to creats WX

Affirmed in part and reversed in part

‘West Headnotes

[1) Taxation €337
371k387 Mot Cited Cases

Corporate taxpayer was extitied to dollar-for-doflar
offset against underpuyment of corporate income and
emergency excise taxes for carresponding increase in
payment of taxpayers insurancé premivm taxes
~ during same yeavs, pursuant fo credit provision of
insumnoe  prenyium  tax  statate,  though
underpayments were discovered in subssquent tax
years. West's F.S.AL § 624.509(4).

121 Statutes €188
361k]8E Most Cired Caies

Eﬂwgmgtbe given to "plain Ianguage" of statutes,

13] Statutes €245
361k245 Maat Cised Cages
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Taxation statutes are construed in favor of taxpayer.

141 Statutes €245
361k245 Most Cited Cases

" [4) Taxation ©=204(2)
371K204(2) Moss Cited

Most Cited Cases
'I'uammpﬂonlndnxmditmmmmmicﬂy
construed against taxpaver and in favor of taxing
authority.

(5] Statates €=181(1)
361x181(1) i

[5} Statutes €183
361153 Mgt Clted Cases

Legislative intept mast be polestar which guides
mmmmmmmmu
giveneﬁecteveniﬁtmyoomdictmictlenerof

16] Statutes €181(2)
361K18102)

Constuction. of statates that would lead to sbsurd or
untessomsble result or yender statte purposcless
shomld be gvaided. :

[7] Statutes €181(1)
36)k181(1} M

[7) Statutes €169
361k189 Most Ciled Cases

When coustruing statutes, legislative intent paust be
given cffect even when it may appeer to oontradict
sertled qulss of conFruction; primary purposc
degignated should determime force and effcct -of
words used, and no literal interpretation ahould be
given thmt leads to unreasomsble ridiculous
conchsion of purpose not intanded by legislatare.

[8] Tazation €387

. 371k387 Moat Cited Cases

Purpose of stetute calculsting inmmance preminm
taxes in conjunction with corporate income and
emergency excise taxes iz that to exvent insurance
corporation pays corpoarste income snd emergency
excisc taxes it is not roquired to pay insurasce

premium taxcs.
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[9] Taxation C=387
371k387 Most Cited Cases

Words " which” i cvadit provision of insurance
premivm tax statte, providing for offset for
corporate incoms und emergeacy excise mxes for
year "in which® such tax payments were rade,
should be interpreted and spplied ax refermring to year
in which tax-paying cvenis ocour, according time
scheduled for thelr occutrence in ordinary course of
events, rather than as purporting to deal with carry-
. back or carry-forward issoes. Westy FSA. S
624.30%(4).

[10] Taxation €387
271k387 Most Cited Cases

Department of Revemie was not anthorized to creare .

tax deficiency and levy assessmemt basad upom
. piecemeal audit of mxpayc's corporate income and
ewgmcymmmwﬁontuﬂnofdmm
and interrelated ingurence premium tax returns.

3 £§24.500(4). '

111] Taxation €310
3715310 Mowt Cited Cases

Amendmennauﬂmmgbepmmofmm
sudit taxpayers and placing responsibility upon state,
through its deparmments and officials, correctly and
mlymdmmuxbudmfamnguponmxpnyu
over and above its respomsibilities i merely

ing to clims for refind, amounted w
" remedia) legislation that applied retroactively. Weat's

L.34(4), 21028

*1125 Robert A, Butterworth, Anorney General, and

Jeffrev M. Dilaran,
Tallahasses, for Appellant.

Robert T. Byde, Jr, of Rogers Towes Bailey Jones
& Gay, Jacksonville, for Appellee.

SMITH, Semior Judge.

The Departnent of Revenne (the Department, or
DCR) sppeals from that portion of & final smummrary
judgment entered fo fiavor of Kamper Investors Lifc
Insmance Company (Kemper) finding that Kemper
was catitled to 2 tax refand. Kemper, in tum, cross-
appeals that portion of the final judgment ruling that
it was not entitled to a refund of its payment of

COUNTY ATTY OFC

Aazgistant Ammey Geneml. .

— ploms 4 —

interest on: an earlier assessed tex deficlency. For the
following reasons, we affirm on sppeal but roverse on
the croze-appeal.

'I‘heundupmdﬁctashowﬂntonbhy4 1992,
Kemper filed its ongml complaigt pursuant to
i tes (1991), contesting
the logulity of a tax assessment and copcurrent dewial
of tax credit by the Department, The Dopariment's
assessments related to Kemper's underpayment of
mnommmmmm
emergency excise tmxes, which was discovered
during a 1991 andit canductsd by the Department of
Kemper's calendar income tax years 1984-1988. The
Depammweodﬁmﬂwudaplymm resulted
a pood faith emor, and no pepaities were
umaed.xmd:dmtchﬂlemeﬂmmemmof
the axsesxment ingofar as.it foomd an underpayment

After a bearing, the frial coutt on September 14,

- 1952 entered an interlocutory order abaung the action

and allowing Kemper to file a tax refond claim within
The ocder further

allowed 20 days from receipt of a refund denial
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notification to amend its complaint and contest the
denial of the refund claim.

In accordapce with the court's order, to avoid
dismiszal of its action, Kemper filed its nsmmmee
preminm tax refupd claim on October 6, 1992. On
the exme date Kemper paid the assessed corporate
income and emergency excise taxes, in the amount of
5265666, as well nz interest in the amount of
$173,646.44.

When the Department ultimeately denied the refund
claim, Kemper filed am smended compisint and the
parties later filed croes motiont for summary
judgment, and a stipnlation as to the facts to be
considered by the court in ruling on the nmmmary
judgment motions, - The court tharexfter entered a
summary fina] judgment on March 29, 1994, gramting
Kemper's motion for summary judgment in past and
denying it inpart  In granting the motion in part, the
court found Kenper was entitied to the claimoed tax
erodit against its 1985-1988 insurance premim
xes, including the $255,666 paid on Ociober 6,
1992, 'The court specifically found that Kemper had
overpaid its incurance premium taxes for the years
1925-1988 in the sum of $255,666. Howsver, the
court also-muled that Kemper was not entitled to &
refund of the §$173,646.44 interest payment. ‘

[1] The Department frames the issue on appeal in
accord with its arguments which were rejected by the
court below. Here, as below, DOR asserts that the
issue on appes] is whether Kemper's October 6, 1992,
payment of corporate. income and emergency excise
txse gave Tise to u credit within the contemplation of
goction 624.509(4). Florida Smiutes (1091}, to be
spplied retoactively sgainst Kemper's insurance
1985-1988. Kemper's arguments, om the other hand,
in essence mmise the question 'whether the andit and
asgcxgment in 1991 cen lewfully support the
collecion of additionsl tax monics from Kemper
when it is undisputed that the deficiency in payment
of chapter 220 and 221 taxes was offsct doliar for
dollar by a corresponding increase in payment of
Kempers mmeance premium taxes dwing the
Sectiop 624.509(4) provides in relevant patt as
follows:
The ... income tax imposed under chapter 220, and
the emergency excise tax tmposed wder chapter
221, whiok ave paid by any insurer shall be credited
againgt, ané o the extent thereof shall discharge,
the liability for tax imposed by this zection for the

COUNTY ATTY OFC

annual period in which such tax payments are

paid pursumt to the trial cowrts order. Thm, tho
Department reasons, Kemper was not entified 1o
“earry back" the credit to its 1985-1988 insurance
pmdnmuxymsoutogmtumﬁmdcuim

oL
AMmem#___.ﬁ___

_ | oae [0 ot 26

In ruling s i did, DOR maintsine, the tral cowt -

erred by not giving effect o the plain language of the
statute, citing Sixte y. Fean, 287 S0.2d 1 (Flal973).

' omergency
shown duc by these returns for the years 1984-1987,

molusive. Kemper siso filod its insurance premium
tax retums for the years 1985-1988, inclusive, and
paid the taxes shown due by these remarms, afier
tildng credit nnder sectign 624,509 for the corporate
income and emergency excise taxes due for the yoars
above stated. | The stipulation of faces filed below by

. the parties contains a year.by-ycar breakdown of the

amount of each tx paid for the years 1984-1988.
The total amount of these payments, in the aggregate,

* is $991,561. I Kemper had paid te additional

corporats incomes and excise taxes found due by the
1091 sandit, in the years it which such taxes were
tne, Kemper's tax lisbility for the three taxes—
orporate incorme, extise, and insurance premium--in
the aggregate, would have been $991,561, which is
the exact amount Kemper actually psid during the
yoars in question. As & vesult of the trial court's
order, entered at the ingistence of the Depariment,
Kemper on October 6, 1991 paid $255,666,

ing the deficiency in corporaie come and
exoise taxes revealed by the sudit, and in addition,
paid $173,64644 az immerest due on the ax
dsficiencics. Thus, Kemper paid $1,420,873.44 to
the stare, while the comeet amount of Kempet's 1ax
lisbility for the three taxes, in the aggregate, was the
amount Kemper actually paid--$991,561.

The comsequences of the Department's astessment
can only be described a5 bizare. -One paragraph
from DOR's initial brief candidly and succinctly sums
up the facts we bave outiined above:

Looking at Chapter 220 & 221 twxes originally
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pddfwﬁecdmdnnxyemmdmgmu—ms?
together with ingurance tax paid for the
calendr years cnding 1985-1988 "in -the
aggregate", DOR. would have received no greater
combined tax payments if Kemper bad originally
paid the correct amoumt of Coapter 220 & 221 tax.
{record cite omitied) This is becanse, for every
sdditional dollar in Chapter 220 & 221 tax which
would have been correctly paid, a dollar for dollar
credit could bave boen taken, in that yesr of

paymam.lzainﬂmnoepremlmux

Nweﬂacleas.theDewmlmﬂmthznbwe-

facts are fmmonterial and irrelevant, [FN1) It argues,
s it did below, that potwithstsnding the stare's
receipt of the exact dollar amount it would have
receivad fror: Kemper had Kempet's corporste
income and excise fax rehitns been comeet, the
exoost insumance premium tax paid by Kemper,
which made up for the deficiency in the income ‘and
excise deficiencies, was not an “overpsyment”, but
was in fact the “correot” xmount. {FN21

rezouing forever paid, and is not subject fo
refund.

-

2ICUSASTGY7] The Department vrges the
application of familiar rules of statutery construction,
remdmgﬂ:isoowtﬂmeﬂectmmbegwmwﬂm
“plain languape” of a statyte; that taxation statotes
are construed in favor of the taxpayer; and that Hx
exemption and tax credit samnes are stricty
construed against the taxpayer aud in favor of the
taxipg mthority. We fully subscribe to these
principles. We slso are coguizant of the equally

COUNTY ATTY OFC

@01z

Attachment # 3

w ?%TLL_ot_aL

gnd fundamental rule that legislative

. intent romat be the polestar by which the court must

be guided, apd that this fntent must be given effect
even I it may contradict the strict letter of a statute;
and that a construction of a statuis that would lead to
an absurd or urreasonable resclt or *1128 render &
mmmmmuammw
398 Se2d 820 (F1a1981).  The legislarive intent

mwwmmmm
effect of the words usad, snd no Htars] interpretation
thould be given that leads to zn umreasonsble or
ridiculons conclusion or a purpose pot intended by
the legislatwre.  Ses, Smith ¥ Rvgn 39 S0.2d 281
wandmaﬂumcm&

8] The obvipus legisiative policy and intent belind
&Mmmofmmnﬁnmﬂw
extent an insurpct COTpOTRtion pAYS COTpoOTate
income end emergency excise taxes it is ot required
to pay insurance premiwn taxes. To apply the literal
Iznguage of the statute as sppellant urges does not in
any way farther the, legislative policy or intent, but
instead produces conscquences having no comection
wiﬂ:thgpmpmuofmem This is made evident

in this case by the Departncat's attempt io carry’

forward the credit provision, with mo caprom

. mandate to do %0 in connection with an audit and

purpoaes.Theunmdwudeniedbmeﬂwmm
i a credit ageinst funmre Taxes on

pot provide for & refund; and

, becanse the taxpsyer went bankrupt there
or taX returns agminst which the
mviuuﬂypn}dhmcoﬂdapphr In Siate
S0.2d 240 (Fla. 15t DCA 1974), this court held that a
taxpayer owed documentary stamps on the full
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amount shown on the face of a promissory mote
sccured by a "wrap around" mortgage, rather than the
difference between fhat promissory note sud an
carlier mate secured by the same mortgage,
notwithetanding the fact that the taxpayer might have
owedleﬁtlxzf:thdmumdmemacuon
differently.

Significantly, nomne of the foregoing cases involve
the overpayment or inderpayment of off-setting taxes
payable to the same taxing authority. In each case
the taxpayer sought an advamage not contemplated
-by the language of the statutes or reasonably related
to the purposes and policies for their enactment.

Of particular note i¢ the observation of the court in
Nationgl Brands, commenting that the taxpayer's
view would allow it to claim the tax credit at any
subsequent time, no matter how long afterward it
might choose: *This reading of the statute would
render i timing provisions meaningless and
mperﬂummduﬂucfommtnawepubhm
© 383 So2d m 259. In the case bofore us, the
Departmment's view allows the tax c¢redit provision to
be chifted forward without amy logical reason to
Jjustify it, only a literal interpretation of the words "in
which™ ‘Thus, the Department’s view would allow it
to shift the credit forwmd to a year fortuitously
diotated by the Department's anditing activity, which
could occur in apy ons of the five or more years
allotted to the Deparnment within which to conduct
an audit and levy an sssessment. Seqtion 95,091,
fez. The ability of the taxpayer to svail
irsa)f of the tux benefit intendsd by the Legislatire
would be conmrollad zolely by whim or chance, and
not based upon any reasoned application of the wx
law, Thainmgmtyofhbcpamt‘spomnnu
apparept when it is considered that
Depmhuﬂveotmmyuntomditmd
2sscys, the topayer has only throe years withio which
to seck a yvefund *1129Scction 215,26, Florida
Smngtes. [FN3|

EN3. It is noted that the Department asserted
the statute of limitations defense in its
pleedings filed below. Discuasion of this
.defense is noticeably absent from its briefs
and acgument in this court.

The Departtoent's mguments suggest that the
substantial forfeitare of money it attempts to fmpose
on the taxpaysr in these proceedings is simply the
ptice to bs paid by a mxpayer who files an incorrect

‘retarn.  However, we are of the view that the tax
lsws comtain smple provisions for penaitics and
mm:tfaruxpayer':mmdmmns,mdxtu
not the province of the Department o create
additional penalticz and forfeituores for the taxpayer,
or windfalls for the state.

IElAsweviawthcmmandso mppareatly, as did
the tial judge, there is z logical and mtional
interpretation of gggiion 624,509(4) that satisfies the
obvious legislative intent, caused mo loss of revemo
for the state, creates mo windfall for the state, and
avoids an wnintended forfeiture of fonds for =
wxpayer acting in good faith  That interpretation,
which was advanced by Kemper below as well 23 on
appeal, is that fhe stature prescribes a methodology
for the year-by-year computstion of the insurauce
preminm tax, and does not parport to deal with credit
carry-back or carry-forward issues. The words "in
which", the meaming of which is the key to this
conwoversy, shonid therefore be interpreted and
appﬁednmfmhgmﬂuymmwhuhﬁehx-
paying events oocur scoonding the time scheduled for
their ocourrence in the ordinary course of ovents.

Mhdmlym;mﬁaﬂmfor&cDepmnt'a

amempt to read into the stamte provisions dealing

with the overpayment or underpayment of any of the
fhres taxes Tucntioned, and its attenpt to do so; in our
judgrment leads to an absurd and unreasonable result.

“piecemesl” mdxtofKempefscmtteWmd
emergency excise tax retwms without an audit of the
slternative and imer- relsted ingursnce premium tax
returns. So far as we bave determined, no stames,
depmm:ntmle or ordinary sccounting principles

parhalaudrtmchnsoomdmﬂnsmse

[EN4] Infact,mch-pmmdmappunmbenodds
with the legiclation discussed below.

EN4, We have not overlooked DOR'
reliance upon Opimion of the Aftorncy
General, 82-67 (1982) which conmns
language
interpretation  of pegtion  624.509(4).
However, the opinion does not deal with
facts analogons to those in the case before us
and is therefore of limited assistance in
resolving this case. DOR also relies upon

29
DCA 1991). This case was 3 "Per Curiam,
Affirmed", without opinion, and is therefore
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‘of no precadential sutharity, Deparpment of

I'hemostmcmemsionofﬂm‘lpgislamcin
rogard to the Department's sudit and assessment
procedures strongly undermines the Department's
position i this case. Ssgipn 213.34(4), Florda

provides as follows:
213.34 Authority to andit.

. {4) Notwithstanding the provisions of 3, 215,26, the
department sball offtet the overpsyment of any tax
during an audit period aguinst a deficiency of any
tax, ponalty, or interest detsrmined w0 be due
Guring the sxme sudit period.

As shown above, gection 213,34 specifically mates
that the Department shall offser the overpayment of
any mx during an axdit period agninst & deficiency of
-any tax determained to be due during the same sudit
period. [FNJ)

liwzaﬁbndmt.mmdua
part of the "Taxpayer's Bill of Rights,"

' became effective six days prior to Kemper's

- paymeat of October 6§, 1992, and long
befors the final summary judgment wes

rendersd  DOR argues that this provision -

was 0ot in affect when the trial court ordered
Kemper to file for a refimd, and even if it
had been in effect, it would not have
changed the requirement for Kemper to tzke
credit for its 1992 payment in 1992, In the
final analysis, DOR offers no explanation as

+ o the wesning or operation of this
amepdment.

{11] Heze, although there was no sudit of am alleged
overpsyment of ingurance premium taxes in the andit
period under review, *1130 we are of the view that
this omistion Wotks against the Depariment, rather
then against the taxpayer. By reference to gection
215.26, the language of section 213.34(4) appears o
place 1 responsibility vpon the state, through its
departments end officials, comectly and timely w
deteymiine the tax burden falling upon the taxpayer,
over and above it tesponsibilities in  merely
responding to claipns for 2 refund. We view these
amendments ax remedial legisiation, end tharefore

COUNTY ATTY OFC

- 24 422 4
Reading 2 4) W pari materia with

pmmplﬂmdmdthearg\mun:udmmons
discussed above, leads us to conchude that the
was not authorized to creaie a tax
deficiency and levy an assessmemt upon Kemper
bmdupmapuﬁaludnofxempdschapmazzo
221, and 624 1ax retumns. Accordingly, we hold that
ﬂ:etrialoom‘tcomcﬂyurd:cdamﬁmdmxempa
of the sum of $255,666. While under our view the
trial court should have simply voided the assessment
of chnpter 220 and 221 mx deficiencies ©
with Kemper's initinl pleading, we reach the same
result as the trinl court did and therefore affinn that
portion of the judgment below ordering & Tefund to
Kempet.

Kemper raises. on cross-appesl the issue of whether
the trial court exxed in awanding the Departioent the
interest paid by Komper on October 6, 1992, In
aceord with our reasons for affirmance of the wial
court's order for a refimd as above stated we hold that
it was error for the trial court to denry Kemper's claim
for refund of the interest payment of $176,646.44.
Since under our muling there was no valid assessment
for a deficiancy, it follows that no interest was owed.

The judgment of the cowt below is AFFIRMED as
to the iasue on appesl; and the final judgment is
REVERSED sz to the issue on cross-appeal, and the
came is remandad for entry of en amended judgment
contigtent with this opinion.

ALLEN and DAVIS, JT., concur,

§60 S0.2d 1124, 20 Fis. L. Weekly D2072

END OF DOCUMENT
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H © (2] Statutes €184
Briefe and Othar Relsted Documents | 361k184 Most Cited Cages
_ (2] Statutes =188
Supretas Cont of Florida. 361K188 Most Ciied Cazes
FLORIDA BIRTH-RELATED NEUROLOGICAL &
INJURY COMPENSATION ASSOCIATION, U;ﬁi‘;m

Petitioner,

v. .
FLORIDA DIVISION OF ADMINISTRATIVE
HEARINGS, et. al., Respondents.

No. 87233,
Jan 16, 1997,

Parents filed petition for compensation for theix
child's birth-related neurologicel injury. . The
Division of Administrative Hearings (DOAH)
granted  petition, and RBirth-Related Neurnlogical
Injury Compensation Association (NICA) appealed.
The District Court of Appeal affirmed, but certified
queston, §64 50,24 1016, The Supreme Court held
that: (1) to obtain covemge under Birth-Related
Neurological [miuty Plan, 'infant must suffer both
substantial
mpamnent, and (2) pavemts” child .met
Tequirements,

Approved in part, disapproved in part.

West Headnotes

m Health €402
A08H402

apd Surgoons)

"And" as uped in Birth Related Newrological Injury
Compensation Plan (NICA) section which provides
compensation for those who xrc "substantially
mentally and physically irpaired” as result of birthe
related neurclogica! injury, must be read in
disjunctive, and cannot be replaced with word "or”
and read in disjunctive; thus, in order to obtein
covmge,m&ntmstmﬁ'erboﬂ\mbsmnnﬂmul
and substantial physical irnpaisments, and it is
insuffcient that infant suffer only substaptial

mmwmphynml Weets F.8A. §
286.302(2).

memal and  substential ph,ydcll'

Most Cited Cages
(Formerly 299k1, 299k18.110 Phymmm'

Where legislatare bas iiot defimed words nsed in
ph:ae,lmsngeshwldumallymmphmmd
ordinary meaning; nevertheless, consideration nmst

be accorded not only % Literal and usual meaning of.

words, but also to their meaning and effect on
objectives and purposes of stanite'’s enactment.

13) Statutes €181(1)

- 361K1EN(D)

Tt is fundamental rule of statutory construction that
logislatxvemmnnspolesmbymchcowtmmtbc_

guided in construing epactments of lcgulutu:e
(4) Bealth €402 |
198HKk402

Most Cited Cases
(Formerly 299k1, 299k18.110 Physicians

and Surgeons)

Becawse Birth Related Neurological Imjury
Compenaation Plan (NICA) is starutory substitute for
cormmon law rights and liabilities, it should be strictly
copstrued to include omly those subjects clemly
embraced within i terzmz, and legal representative of
mfmtlhouidbefmempmoomonhwm&u
for damages remlﬂng in injury not encompassed
within express provisions of Plnn M
766.301-766,316.

151 Health ©=402
198Hk402 Most Cited Cases

(Formerly 299k1, 299k18.110
and Surgeans)

Infamt was permanently and "substantially mentaily
and physically impaired" as result of “"birth-rolated
neurological injury,” thnss entitling him compensation
under Bith Related Neurological Injury
Compensation Plan (NICA), even though certsin test
results indicated that he was sverage or even above in
his cognitive ekills and preacademic ekilis; as result
of birth-related events cansing oxygen deprivation,
infant suffered focal fnjury to basal ganghia, which
aids body in "physical fanctions," and as
direct result of his injury, be would not be zble 1o

Physicians
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.commumicate, attend school or otherwise lewm and’
develop  iwrellecnully  without  substantial
accommodation. West's F.8.A, § 766,303(2).

*1350 Bruco Culpepper and William E, Whitney of
Penmington, Culpepper, Moore, Wilkinsan, Dunbar &
Duplap, P.A., Tallahascse; W _
_ of Baterman Graham, Tallahassee; tnd David W,

Blagk of Frank, Effman, Weinberg & Biack, P.A.,

Plantation, for Petitioner.

Lagy Sands of Sands, White & Sapds, P.A,
Daytona Beach, fur Respondents. '

PER CURIAM.

We have for review a decixion pasging upon the
foﬂowingqueﬁonmﬁﬁedwbeof;:mpubﬂc

Inmportance:
IN ORDER TO OBTAIN COVERAGE UNDER
THE FLORIDA. BIRTH-RELATED
NEUROLOGICAL  INJURY
PROVIDED IN SECTIONS  7¢€.201-316,
FLORIDA STATUTES, MUST AN INPANT

SUFFER BOTH SUBSTANTIAL MENTAL AND

SUBSTANTIAL PHYSICAL IMPAIRMENT, OR
CAN THE DEFINITION BE CONSTRUED TO
REQUIRE ONLY ' SUBSTANTIAL
IMPAIRMENT, MENTAL AND/OR PHYSICAL?

of Admin. Hearings, 664 $0.2d 1016, 1021 (Fla, Sth
DCa 1995). Ws have jurisdietion A V.. §
3(b)(4), Fla. Const  We approve the result of the
district court's decision but ot the ressaning thersof. -

PROCEDURAL HISTORY

On July 19, 1991, Judith and Fred Birnie, a5 parents
end netural gusrdizas of their son, Eric Birnle, wha
was born on March 12, 1989, timely filed a petition
for compepsation for birth-related neurological
injuries pusuant to the Florida Birth-Relawd
Neu:olosl'cll’hﬁwy Compentation Plan, sections
766.301-766.216. Florida Statates (1995). IENi]
Petitionsr NICA, the Florida Birthe

Neurological Injury Compensation Association,
disputed the Bimnies' claim for compensation based

administrative hearing subssquently was held to

detegmine whether Eric's injury was covered under
the Plan_[FN2] Rejecting 23 unduly narvow NICA's
assertion that "mental impairment” should ba equated

COUNTY ATTY OFC
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with ‘“cognitive functioning s3 measursd by
intelligence tests” for puxposes of corrpensation
mder the NICA Plan, the hearing officer concluded
that Eric "is permsnently and substantially mentally
snd physically impaired and bas suffored a ‘birth-
related mevrological injury, within the mesning of
section 766.302(2), Floride Statues.”

FN1. Herein, the NICA statute, or the Pla.

ENZ. Before the hearing, the parties agroed
that the smount of compensation, i apy,
should be bifizcated from the issue of

compensability. Cousequently, o evidence .

was presentsd at the hearing oo the issue of
benefits, :

#1351 NICA sppealed the hearing officers order
granting the Birnies’ petition for compensation under
the Plan. The distriet court affirmed the order,
finding that the stated legislative policy behind the
Plan could not be given effect by requiring that an
infant "suffer both substantial mental gnd substantial

i * Thus, the Fifth Distriet went

beyond the hearing officer's reading of the satwic and

construed the definition of "birth-relsted neurological
imjury” to include those injuries which ‘cause
“permanent and substantial impaivoent, mental
and/or physical." Floridg Birth

1021. However, recognizing "fhe possible impact of
this decision on the fund and on pipeline cases,” .,
the Fifth District stayed its mandate and certified to
us the sbove questiop 23 oné of great public
importance,

FACTS

Eric Ryan Bimie was born to Judith and Fred Bimie
on March 12, 1989, at Halifax Hospital in Daytona
Beach. As a result of birtherelated events causing
oxygen deprivation, Eric suffered a focul injury o the
besa) pamghia, an aren of the brain which aids the
body in performing “physical fmctions.” The
physicimdeﬂverlngoblmuieﬂlervicdmin;the
birth of Eric was a "participaring physician” with the
Flotida  Birth-Relsted  Newrological  Injury
Compensation Plan.

In Tuly, 1991, when Eric was two years and four
months old, the Birnies filed a petition for
compensation for a birth-related nsurological injury
which NICA contested based on its conclusion that
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Eric had not suffered gn injury covered by gesticn
166,302(2), Florida Stetutes (1991), becaunse he was
not “"substantislly mentally impaired " An
administrative bearing was held to determine whether
Eric's injury was covered by the Plan. '

After hearing the cvidence, the hesring officer
rendered his deciston finding that Bric had suffered a
birth-related neurclogical injury and granted the
Bixgies’ petition for compensation wnder the Phm.
He specificaily found that during the delivery, Bric
had suffered "perinatal asphyxia ... hypoxic ischomia
Additions] findings of fact were included in the final
order, the relevant portions of which were quoted in
the Fifth Distriet's opinion as follows:
34. After Bric was dizcharged from the hospital, he
was ovaluated byv Dr. James Nealis, a pediatric
_pewyologist.  Dr. Nealis first evaluated Eric an
March 29, 1989. Under his direstion, a number of
tests and evaluations were conducted. A Genetics
test did not revea) apy sbnormalities.  Similarly, a

did not teveal any problems.

27. An exsmipation of Eric on Jaopary 11, 1990,
indicered that he was i some
developmental detay. He had poor control of his
head and he could not sit alone,

28. Eric began a special program at Easter Seals at
epproximately 11 months of age. At the time,
Eric's gross motor skilis were evajuated at 4
months and his fine motor skills were thought to be
4 1/2 months, At 16 meonthe of age, Eric's motor
development was siill at-4 months.  He oould not
sit alope and could not crawl, !

30. On August 1, 1950, Exic was evaluated at the
Nemonrs Children's Clinic in Jacksonville, Florida
Dr. William R Turk psrformed the evajuation. He
noted that Erit's gross motor development was
severely limited and conciunded that Eric bad a
static but evolving encephalopathy.

32. Dr. Tuzk summarized his findings in » letttr to
Eric's pediatrician dated 25, 1990,
That Jenter indicates that Dr. Turk reviewed Enc’s
"sseuential novroadiclegic studies™ and concludes
that Eric has "a sutic encepbalopathy manifestjed]
by a dystonic quadriplopia” as the resulr of “an
evelving but remote hypoxic ischemic insult” -
*1352 ...

35, In his 35 month evaination condnotsd by Easter
Seals, it was noted that Bric was functioning at an
age oquivalent of B maonths in gross motor skilla.

. group.

Eric was approximately age equivalext in receptive
language skills, but be was fimctioning at only 24
mouths in expressive language skills. Eric was
also demonstreting significant delay m oral motor
unable to lateralize, ruise or lower his tongue. He
was only able to produce a soall mumtber of vowal
and consopent sounds.

36. On Febraary 10, 1993, the Voluxin Coumty
School Board administered a mumber of wests to
Exic in order to evaluate him for placement in their
exceptiona] smdnat program. At the time of the
evaluation, Fric was not able to stand, his mantal
dexterity was bLmited and special effort snd
attention was necessary to undetstand his verbal
copemunications.
physical bandicsps, the tests wure specially
selocted and administered The test resits
indicated thet Eric was average or even above in
his cognitive gkills and preacadenzic akills. As a
result, the School Board anticipates that Etic will
ultiroately be cducated in a sinstream classroom
with nonhandicapped stodents of his own age
He will, bowover, need special
accommodations within the classroom to address
37. The evidence seteblished that it is very difficult
to accurately assess the intelloctus) ability of a
young child, especially a severely handicapped
child suck as Brie.  While it iz impossible t
determine whether Eric's intelleomal tast results
would have been higher if he had not suffered an
hypoxic imsult at birth, it iz likely that the
limitations on his exploratory capabilities cansed
by his physical handicaps have tmpaired his
intellectual developmment to some degree,

32. At the time of the hearing in this cese, Eric was
4 1/2 years old  He was mnablo 1o stand vp, walk
or crawl  His only method of independent
poobility wax to rofl over. The use of his hands
and anme was very limited. He aiso had great
difficulty talking and/or commmumicating and he
st take long pauses to formulate a responsc to
any inquiry.

39. Eric's brain dysfunction § permanent
Because Eric's speech is greatly impactsd by his
condition, it is virnally certain that he will lweys
be severely himited in his verbal expression and
therapy may heip him to comtmicate better and ©0
become somecwhat more mobile, he will abmost
certuinly never be zble to walk, feed, groom of
toilet himeelf.

40, The evidence cmablished fhat Eric's problems
are the result of damage to the bagal ganglia deep
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nside his brain Although it can not be
determined conclusively, it is more Ukely than not
that the "white patter” swrounding the bacal
pnghahvealsobomdmasedtnmdezxu
whmhmynnputh:spempmalnndpmoems

43, ...Ericsumimd:ninj&ymthehminmd
by oxygen deprivation in the cowrse of labor,

deﬁmwmudnumm&eme&mpom_

delivery period.  The injuries and disabilitics
Wchhwebmmuﬂﬁmdbyﬁmmhisbmb
are comsistent with apd have repeatedly been
attributed to brain damege from loss of oxygen
during labor and delivery.... Given the absence of
any other identifiable factor, it is concluded that
Eric's condidon is attributable to birth asphyxis.
This conclusion is accordaxt with the opindon of

the neonatologist who treated Eric in the neonatal

iotensive care unit, He believes that Eric suffered
fetal distroas due to the partizl sbruption of the
placenta dusing lsbor and delivery,  He also
believes that Exic suffered hypoxic encepbalopathy
asﬂz:uultofthembﬂmlcurdbehgmpped
arcund his neck,

44, TEric is indispunbly penmanestly md
substantially physically impaired  Respondent
*1353 eontends, however, that Eric and his parents
are pot eatided to compensadon under the NICA
Plan becauss he is not substanvally mentally
impaired  This jssue is addressed in more detail in
the Conclusions of Law below. As noted shove,
* Eric's condition js the result of damage to his brain.
As a direct result of his injury, Eric will not be able
mcmnmute, attend school or otherwise ieam

The hearing officer alse made the following
conclusions of law pertinent to the isyue of statutory
construction before us bere:
54. The evidence in this case established that Eric
suffered an injury to the brain cansed by oxygen
deprivation during the cowrse of labor, delivery or
resuscitation in the immediate post-delivery peziod..
The more difficult issue is whether Bric's injury
falls within the scope of the smatute. Eric it
tudisputably permeanenfly and  substantially
physically irpaired as & realt of the damage to his
brain. Rerpondent argues that Petitioners are not
entitied to compensation under the NICA Plan
becausc Eric tested within normal ranges on

specially selected and administered imtelligence
tests.  Based upon those test results and the
observations of varions winesses who testificd that
Encnppemtohwemhmnectuﬂabﬂxtym&c
nnmdmge,ks:pmdﬂwnmdsmmnmt
substantially and "mentally Dopsired”
within the scope of the statute, [footnote 2]

FN[footnote 2:] Petitioners have suggested
that the NICA Plan should be intsrpreted to
cover any child who {5 permanendy and
sobstantially mentally impaired. In this
regard, Petitioners point out that the sanre
putports to cover spinal cord damage
resulting from mechanical injury even
though the damage in such a case would be
primarily physical. ~ To the extent thet
Petitioners contend that the NICA Phm
eovmm;mest‘lntmulthonlyplmiulor
mental impaitment, their intarpremation is
rejected.  The Stwtute s written in the
comuw:hvetndmonlybe interpreted to
permanent substantial
nnpairment that has both physical and
ments) elements. Thus, a deformity or loss
of limib would not ordinarily be covered
mndey the NICA Plan. [end footnote 2]

Essentially, argues that mental

Respondent
impairment should be equated with cognitive
functioning as meagured by indelligence 1ests and

" eny child who tests within normal ranges oo an

intellipemoe test i not entitled to receive
compensation under the NICA Plan irrespective of
the specizl accommodations pecessary to

~ edminister the tosts and/or the social and vooutional

Limitations on the okild as a Tesult of his injury.
This interpretation is rejected 18 wnduly parrow,

61. In sum, it ix concluded that, ax n direct result of
his bmin igjwy and conseguent physical
limitations, Eric will not be sble to translate his
coguitive cupabilities ints adequate learning in &
normal mauper. Moreover, ax a direct
consequence of his injuries, Bric's social and
vow:loml develogment hsve been dmstically

phy:maﬂymedmdmmcmmada
"birthrelated nevrological imjury,” w:ﬂmtha
meaning of Section 766.30

Accordingly, the subject claim is compensabie
under the NICA Plan.  Sections 766.302(2)

266,209(2), and 766.31(1), Florida Statutes. This
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wmsmeumwmw

provids competsation to a limited class of
catastrophically injured infsats on 2 no-fenlt basis
to help alleviatc the malpractice insursace orisis
facing physicians practicing obstetrics.

ANALYSIS

[11 This case presen:s
straightforward question of ststutory lnmepretation
and copstrnotion. ‘That is, should the word "and,” as
used in the phumse "substantially - mermally and
physically ixpaired” in gocti be read in
ﬂ:acoiﬁmcﬁvs.'lssdmmtbeuphmdwhhﬂn
word "or" and read in the disjunctive to remsin
consistent with the legislanme's intent in emacting the
NICA statute? Altoough cartifying the question for
ow review, the Fith District comstrued “the
defipition of 'birth-related pewrological -infory’ to
substaptis] impairment, mental and/or physical”
Florida Birth Relaigd, 664 Sc.2d ot 1021, based upon
its finding tha: the literal language of the statate was
in conflict with "the stated legizlative policy of the
act” {1019,

"The NICA Plan was estsblished by the legislatare "to
provide compensation, on a no-fault basis, for 2
limited class of camstophic {birth-related
neurological] hyjuries that result in wnusually high
costs for custodial care and rehabilimtion®  §
766.301(2), see also § 766.303(1). As the Birnies
did here, the imjmred infant or his persomal
representative may ssek compensation wnder the Plan
ian with the Division

ﬂiisCo\n'twiﬂ:_a

years of the infant's birth, Se¢ §.§ 766.302(3)
766.303(2), 766.305¢1), and 766,513, NICA, which
admimisters the Plan has "45 days from the date of
service of » complete claim ... ip which to file &
responsc to the petition and to submit relevant written
information relating to the issuc of whether the injury
is a bisth-relsted nevrological fnjury.” § 766.305(3).

H NICA determines that the infury alleged in a claim
is 2 compensable birth- related newrological infury, it
may award compensation to the claimant, provided
that the award is approved by the hearing offiser to
whom the clain has been sssigned. §_766.303(6)
If, on the other hand, NICA disputes the claim, as it
did in this case, the dispute must be resolved by the
provisions of Chapter 120, Florida Statutes (1995). §

COUNTY ATTY OFC
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deterine whether the infnt's injury i compensabic
under the statate,

[21[3] Section 766.302(2) stxtes:

Birth related peurclogical injury” mexns fjury to
the brain or spinal cord of s live infant weighing at
jeast 2,500 greum at birth csmsed by exygen
deprivation or mechauical injury ocourting in the
course of labor, delivery, or rejuscimtion in the
izmoediats postdelivery in 4 hospital, which repders
the infant pexancntly and substentially mentally
and physically impaired. This definition shall

apply to live births only and shall not include
disabﬁity.crdaﬂiuwedbymodcormauﬁal

abnormality.

Where, 88 here, the legislamre has not defined the
wmdsundhapbxue,ﬂnlmzmeahmﬂdm;ﬂy
be given itz plain and ordincy mexung.

Naurgl Resoyrces. 453 So2d 1351 (Fla.l084)
Nevertheless, consideration rmst be sccordsd not
only to the liseral and nsual mesning of the words,
but also o their meaming and effect on the objectives
statute’s coactment. Suﬂv.figﬁ
¥

e

yalbr

court below wherein the district court explained,
becanse the [NICA] Plan, like the Worker's
‘Compensation Act, is & ststutory substimte for
common law rights and Habilities, it should be
strictly construed o include only those subjscts
clearly embraced within its teoms... [snd] & legal
ive of ap itfnt should be free to pursue
common baw remedies for damages resulting in an
injury not ecmcompassed ‘within the express

umana of i Mchauehan, O 0,48
852, 859 (Fla 24 DCA 1395)) (cimetlon *1355
omitted); see also Cgrijie v, Game & Fresh Waier

. |/

$0.29 1295 (Fla, 5th DCA 1990)

designed to supersede or modify rights provided by
common law must be sictly construed and will not
displace cotmmon law remedies unless such an mtent
is expressly declared).
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In light of these well-settled ruiss of statutory
word "and” in the phresc “permanmently and
substputially mentally and physically impaired,"

disjunctive—is inappropriate here.
is clexrly distiognishable from those cases wpom

which the Fifth District relies for the proposition that

courts may construe the word "and” as the word "or®
in statutes where legislative intent mandates it

In Y, i 2
DCA 1990), the sppellant snstained injuriss when the
pedal of the bike she was tiding hit a coral rock in the
swale of appellec's property. The appeliant
y {iled 3 vwo- count complaint against the
appellee. Count I of the complsint alleged commen
law for failure o maingxin the
swale area, apd Count 1T slleged a violation of a city
ordinance which appellant alleged was negligenoe
por s, Id gt 484, The city ordinance in guastion
The placement and maintenance of shmbbery,
apow-ﬂ:o—g:wnd sprinkicr systems, mailboxes,
signs, tee trimmings, refuse, concrete blocks, corsl
rock, pyramid-shaped cement curbstones, or smy
other sharp-edged or poimed organic or non-
organic or poisonous material which could cause a
toad or traffic hazard, or injury w0 pedestrians, on
the swale avea adjacent to the public right-of-way
within the ten-foot area measured from the edge of
the paved surface of the vehicular right-of-way is

prohibited.
Winemiller. 568 So0.2d at 484 (quoting Tamarac,
Fla., Ordinances Art L, § 23.2(c) (1990)). The
appellse in Winemiller filed a motion for summary
Jjudgment on Count I1 and sssorted that the ordinance

in guestion did not apply to him since it was the

previcus owndr ‘who had placed the rocks in the
swale, and ot himself. Finding that the ordinsmce
only probibited the placemen: and maintenance of
the rocks, not the placement or mainzenance, the trial
court entersd Rummnary judgment for the appellee. Jd
On appeal, the Fourth Dismict was faced with
determining the proper construction of the city
ordinance. The Fourth Disrict conctuded: "We
agres with appellant that the obvious purpose of this
ordinance it 10 prevent injuries to the travelling
public. To exempt some bazerds in the swalea
becange they were not piaced there by the cument
owners even though they continme o be xmintained
by the ownes wonld thwart the purpose of the
legisledion. The construction advocated by appellee
is thus unreasonable ® Jd.

Page 7

Wingmiller and the cases discussed therein all
ilingtrate gituations where the word "md" or "or”
could not be read Hterally or given its ordinary
meaning because to do s would lead to
wmeasomable, absurd rcsults and thus defeat the
legislamre's intent.  Accord Follv v. Auld. 430 So2d
217 _(Fla.1984). i

reading the word "mnd” as used in the phrase
"permanently and substantially mentally and
physically Empeired,” gocs i e
copjunctive does not lead to absurd rosults, nor does
it undermine the legialative policy in eaacting the
NICA statute. -

Quite t the contrary, reading the phrase as it is
plainly written and construing the word "and” in the
comjunctive is complemly consistent with the
legislature's intent to "provide compensation, on & no-

infuries,” § 766.301(2), in xn effort to stabilize and
of obstetric services in Florida. See { 766.301(¢).
In fict, the hearing officer in this casc specifically
rejocted the Fifth District's subsequent interpretation
of the stamte in its final order, noting: “To the extent
that Petitioners comtend that the *1386 NICA Flan
covers injuries that result o only physical or mraal
impairment, their intexpretstion is rejected.  The
Statute iy written in the conjunctive and can only be
interpreted to Tequire and substantial
impainment that has both physical and mental
elements.” Further, a8 previously moted, the hearing
officer made a factual determination that this casc
falls within the statnte even when the swmtute is given
its plain merming.
CONCLUSION

5] We are left with the hearing aofficer's findinges
which iy properly predicated on a reading of the
in the cobjunctive~that Eric Bernis ix
"pemmaneptty and substantially mentally and
physically impaited and ... bas suffered a ‘birth-
Telated within the meaping of
section 766.302(2)." Having thoroughly reviewed
the record and the heaving officer’s final order, we
conclode that it is spported by competent 2nd

_ substantial evidence. Consequently, we disapprove

the opinion below to the extent that it misconstrues
the plain language of the statute, bor approve the
result, and direct that the case be remanded to DOAH
for » determination of the amount of compensation
Erie is entitled 1o under the NICA Plan.
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OVERTON, GRIMES, HARDING,
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Snpreme ComofPloﬂda.

RINKER MATERIALS CORPORATION, 2 Florida
corporation, Petitioner,

v.
CITY OF NORTH MIAMI, a Florids Muriicipal
corporation, Respondent.

Petition granied.

For opinion after remand seo 288 So.2d 536.
~ West Headuotes

mcm@?zis

106K216 Most Cited Cases

Misepplication of established decisional rules of

stamtory copstruction is clear basis of conflict.
E.S.AConst art. 5. § 306X

{21 Municipal Corporations €120

Municipal ordinances ate subject to same rules of
constuctian a8 are gtate gtatutes.

[3] Municipal Corporations €=120
268Kk120 Most Cited Cages

Unless it in cloar that omyission was inadvertent,
cowts, generally, msy not insert words or phrases in
yumicipal ordinances in order to express intentions
which do not xppest apd muoat give ordinance plain
and ordinary meaming of words employed by

COUNTY ATTY QFC
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| Atachment#__2
g plagp 2L of 2
{41 Manieips) Corporations €120
268K120 Mogt Cited Cases
Whete wards used in ordinance, when considered in
their ordinary and grematical sensc, cleatly exprees

icgisiative intent, other rules of construction and
mmd:ﬁmmmommymdmmmmd-

[$] Zoning and Planning €233
414§233 Most Cited Cages

161 Zoning aod Planning €—278.1
Most Cited Cases
(Formerly 414%278)

Under zoning ordingnce which provided for
industrial use and specifically anthorized contractor's
plants, property owner had right to construct cancrete
batching plant.

*553 Axne C. Booth of Booth & Booth, Taliahassee,
apd Toby Prince Brigham, Miami, for petitioner.

_Artinrr 5. Wolfson and Jobm G, Fletcher, Miami, for
respondent

PER CURIAM.

We review on cortiorari the Third Distriet's opinion
of Pebruary 14, 1973, separted at 273 So.2d 436,
rebesring denied March 13, 1973, which upheld the
Dade Circuit Conrt's affirmance of the City's denial
of a building permit to the petitioper upon its
property in the City's industrial zone. -

{1]. Conflict appears fom failwre fo0 follow
egtablished decisional rules of statutory construction
in the congideration of the legislative jntent applying
to the law in question, contrary to the holdings which
set forth such riles and are hercinafter footnated. In
faiting to apply the plan and ordipary meaning and
emonlmgeofﬂlchnmeofﬁmordh:mein
determining intent, the district court misapplied the
estsblighed decisions] rules of statutory constmction.
Snch misspplication is & clear basis of conflict[FN1]

FNL, Nisleen v. City of Sarasots. 117 So2d
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731 _{F1a.1960% Fla.Congt, Atficie V. s
20X,
Purther conflict is demonstrated with City of Miami
!
bolding a Board of

; .
A_djumntformecuywbeboundbyﬁc'urdinny-
and wsual meaning of the term' in the statute unless

diffsrently defined in it own provision and applying

ammhdemﬂmm
EN2. i ,
, and Southern Bell*
and
’ _ 28, 21 So. 57

. The opimion under review, Hke the trial courts
ruling, applied stamtory construction which is
conflict with established principles in the decisionsl
Jaw of Florida in at least the following respects:

© {a) In statrtory comstruotion, statutes must be given

their plain and obvisus meaning and it mmst be
assumed that the legislative body knew the plain and
ordinary meanings of the words.[FN3]

FN4. Quwen v. Chemoy, 238 So2d 650
(Fla. App.2d 1970); Roteabery v, Citv of
Fort_Piggce, 202 So2d 782 (Fla.App.dth
1967); Citv of Enu Gallie v, Holland, 98

COUNTY ATTY OFC
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§024786 (Fla195T.

(c}Sincezoningregﬂlﬂomminduopm‘ ‘of
priﬁm:ighhofomhip,wordsmdinazomnz
ordinance shonld be given their broadest meaning
when there is po definition or clear intent to the
mmymdthamdinmushoﬂdbemmdin
fever of the property owner.[ENS]

~ ENS, Sce footnote 3.

[2103] Municipal ordinances sre subject 1o the seme
rules of construction as arc state statutes. RoSO vV,

16
{(Fla.App Ath 1968); Jackaonville v, Ledwifh, 26 Fla.
163,.7 5o, 885 (Fla, 1890). Rose also stands for the
sabsmantive proposition that comrts gemerally may not
insert words or phrases in mumicipal ordingnces in
order to cxpress intentions which do nor appear,
unless it is clear that the omission wes inagvertent,
and poust give to a statute (or ordinance) "854 the
plain and ordinsry meaning of the words employed
WﬁeMMMtww@mﬂn?Egmm.
Brog ! ia Mosauito C istrict, 148

59,24 64 (Fla.ATp.1st 1963).

[41[5] In

Fla. 282, 169 S, 679 (1936), dealing with fudicial
construction of the Workmmen's Compensation At
the Coutt states the first rule of statutory construction
in a like manner: :

'The legialative history of an act is mmporiant to
courts Only when there is doubt as to what is
meant by the language employed' (Emphasis
" addsd)

‘Where words used i an act, when considered in

the legislative intent, other rules of copstuction and
intent of the North Mismi City Commission in i
enactment of the zoning ordinsnce in issue i3 0
determinad primarily from the language of
ordinance itself and not from conjachrre Alimnde,
stztute or ordinamce must be given i plain
obvious meaning. See
v

citing Muryland Casualty, Supea.

This Court in Gay v, City of Corgl Gables, 47 S0.2d
529 (F1a,1950), stated the rule that must be followed
in determining intent of an ordinance:

"When the legislative intemt is cléur from words
nsed in the epactment, courts == bound thereby

El»!xs
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and may not seeX s meaning differept from
ordicary or commwnon wsage compotation of such
words voless, dpen & oonsideration of the act as a
whole and the subject matter to which it relates, the
court is neceesaxily load to & determination that the
legislature intended s different mesning to be
asceibed to the lenguage adopted by it

Petitioper's property is within the principal indnatrial
area of the Ciry of North Miami, bound on all sides
by industial pumis such = the Papelfab
Batching Plant, and is within the last undeveloped

. pant of this mdustris]ly zoned area which is not

4
g

another company has a concete
already in operation right across thé
petitioner's proposed site is not mentioned

()
%
g
E
:
§

|
E
!
%

[6] The ordimance in question is & 29-42 of the
City's zoning code setting forth the nses permitted in

COUNTY ATTY OFC

© district ' 3—A.

gouzg

Auaﬁmern#_z_,_____
o %Tﬂa of e
the zope in guestion, mamely ‘mdustria] ronming

ety 43 etrenmd g
proceeds to set forth speci 43 deki zoping
usages which cover the gemut of typical industrial
use from 'sntomobile wreckage service, storage yards

...\ blacksmith hops, storage of gasoline, dredging

machinery storage areas, fertilizer sales, power o1
gteam Inmmdries, stone cwting, welding, leather goods
mannfactare, and the category under which petitioner
claims to fall: .
(29) Contractor's plants andior swrage yards,
providing the ares used is enclosed by a building or
by a wall not leas than 6 foet in height.’

jop of the mmxim Expressio umins est

exclusio aiteriue would demonstrare the consistency

of petitioner's use with tar of the 42 other uses set
forth in this industrial grouping.

The doctrine of Noscitur a sociis wil) similarly apply
in not excluding the ‘'batching' or mixing of
ingredionts far ready mix concrete in guck eylinders,
from the type of products otherwise set forth in the

ordinance. Carraway v. Annour and Co, 156 S0.2d
494, 495 (Fla 1963); and Rose v. Town of Hillboro
Beach, Supra

Petitioner seeks to install bis ‘contractor’s plant and
storage yard' for & consrete mixing or "batching' plant
where the ingredients of sand, rock and portiand
cement mix are ‘batched’ into the revolving turrets of
the typical concxete delivery tmok which proceods to
the job while these ingredients are mixed as the niret
(¢ dram) terns during the tip to its destination. The
plint areq is fully paved with a built-in wash down
systemn; the sggregate is stored in enclosed silos mnd
camied by an enclosed comveyor cystem, the emtire
operetion being automsted and eaclosed.

There is no mapufactire of heavy ccment products.
This is significant bacause the pringipal contsntion of
the City and of the boldings below is that when
Ordinance 380.244 was adopted in 1966, it deleted 2
phrase ‘cemwmt products such ag concrete blocks,
pipe, ete.’

‘ mnuodngoftheaonhgdmmr' which is the

basis for the rulings below, is that this quoted
delotion meant that ‘it slso eliminated the
manufacture of concyete as a permitted use.” This is,
of coumse, an interpreation completely at odds with
the approval of 2 competitive ‘cement batching plant
tlroady in uvperatiom across the street. The director
put it that in his view 'concrete was a product of
Cement and it made no difference in his opimien in
what form it set up in' Of course concyete IS the ‘st
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up' or end result of a ‘cement’ mixture. The exception
in the deletion from the ordinance which was pointed

o by the irector as direction for the intended

mesning of the permitted use, only inciuded Cement

- products ‘SUCE AS concrete, pipe, cic.’ and there sre

no. products, particularly mo ‘such as' products
involved in petitionsrs use, mor comained in the
petmitted 1ses 0T 2 ‘contracior's plant and storage
yard' in item 29. To inject such additions] meaming
jnto such words violates the statitory hmecpretation

earlier pointed out in this opinion as the basis for’

conflist.

The distinotion between ‘cement’ and ‘concrete’ is
cleat. The dictionary definitions of the two words
draws the distinction: ‘Cement' is ‘a substsnce used in
» 30ft stare to join stones in building, to cover floors,
ete., and which afterwards becomes hard like stone;
any substance used for making bodies adhere to each
ofher . . .- On the ofher hand, "soncrete’ is defioed as:
., & muss formad by

or other aggregate.’ [FNG]

ENG, Webster's Dicrionary, Fifth Bdition.

This distinction between the two substances was
apparently oveslooked by the zoming director and
City and may have been the cause of the fallacious
reasoning that the deletion from itern 20 of concrete
pipe, etc.' waz also g delection of ‘cement' which, of
conrse, is not the cage, -

As we upderstand the distiict eourts reasoming, it

tronble with this position is that it leads 10 one of two
contradictory results:

(1) either the permitted item 29 'coxtractor’s plants . .
J is meaningiess because it does mot specify a
particular type of contractor 33 to Any type of plant
within the general industzial pmrpart of the 43 items
of industrial usex {zince any contractor st all would
meet with the same difficulty in that his particulsr

COUNTY ALTY UFC

WULp

. Attachment # 2 —

-\;/ %Qq of Qb

businces 'was not specified); or

(2) itemn 29 a5 to 'contractor's plants . . .' 1 open to
of North Miam| might from time to time choose to
give to it, resulting in an arbitrary discretion and an
insviteble vesort to the cowts in each instance. Such
a0 unconstitutional result is not permitied where such
contractors are not givep equal treatment. The preseat
case bears this out wherein it is clesr from the record
that the City has permitted all sorts of contractor's

some of which src identical and others of
which are heavier industrial usage in the same erce,
ope even being a Lehigh Concrete Batching Plant, yet
has rejected the petitioner’s batching plant.

. .The legislative intent with regard 1o itexo 29 in

particular is clarified in the record from the
statezvents of the City Council wembers who pased
the ordinance and elirvinsted from number 29 any

“cement products such as cancrete biocks, pipe, ect.".

One Commigsioner and farmer Mayor stated:

"This sction was directsd at the Floxida Litho-Bar
‘Msmufactoring Plant which manufactured pre-
stressed concrete beams; culvert pipe; blocks and
3¢ forth. It was not a ready-mix basching plant It
was very noisy, vecy mnsightly and was expanding
even beyond the lerge xize it had.

The action of the Council in elimirating the
mappfacture of cement products such as 'soncrete
blocks, pipe, etc.’ in no way was meant to include
eliminatior of the contractors plant and storege
yard such &5 @ cexnent batching plant where cement:
and aggregates are ctored in silos; mixed together
and placed in trucks for delivery w job sites.’

Seldom do we have such evidence of the clear’

legislative immeut of the chamge (deletion) upon
which to rely and it should not be ignored.

The patition for certiorari is accordingly granted; tho
opinion of the - district court is quashed with
directionn that the order of the circuit conrt denying
relief be set aside and an order entered directing that
the City of North Miami forthwith issue the building
permit sought by petitioner,

Itis so0 ordered.

-CARLTON, C.J., and ROBERTS, ERVIN, ADEINS

od DEKLE, 1., concur. _
286 So0.24 552
END OF DOCUMENT
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District Cowrt of Appeal of Florida, Third District.

Harold R- GARCIA, Representative father and next
friend of Elsa Garcia, 8
noinor, Appellant,

. y. ", )
ALLSTATE WNSURANCE COMPANY, a Foreign
Corporution, Appellec.
No. 78-503.

Jan. 20, 1976,
Rehearing Demied March 23, 1976.

'Phinﬁﬁ.nrapruanhﬁuﬁ&nnﬂmxtfdmdﬁf

minor dsughrer, songit declaration that hz was
entitied to 1uninsured motorist coverage in the same
Limits as his bodlly injury lisbflity coverage. The

‘ Cnuut(:ourtﬂotmdecomty Thomes E. Lee, T,

‘plaintiff
District Court of Appeal, Nathav, J., held that order .

mngdefﬂ\dm’smmmdlmuﬁeoompldm

West Headnotes
1] Declaratory Jndgment €254
118AK254 Most Clled Cascs

Trial courty order dismissing complaint on ground
that the amendsd declameory judgment action failed
to state 2 cause of action tince face of complainm
showed that uninsured motorist coverage was not less
than that required by financial responsibility law was
treated 28 declarazpry judgment; cven though court's
interpretation wiys adverse to plaintiff it was
navertheless u declaration of rights. West's F.S. A $

[2] Insuranes: €2279s

(Formerty 217k531.3(1), 217k467.51)

Uninsured motorist coverage is not requived to be
written in same amounts as bodily imjury liability,

COUNTY ATTY OFC

w|oze
Attachment #

3

\_ PF;%Q:Z 25 ot 2

wﬁnnredmtaﬁnmvmgemybcwrhmfogany
amoumt between the financial responsibility Limits
and the bodily‘liqim'y hiability coverage. West's
FS AL 627727

+785 Robyn Greepe, Luis Stabinski and Nornmn
Funt, Miami, for xppellant.

Spencer & Taylor, Miami, for appellee.

. Before BARKDULL, C.J, and PEARSON and.

NATHAN, 1.

NATHAN, Jndge.

Plaintiff, Harold R. Garcia, representative father and
next friend of Elsa Garcia, a minor, appeals from an
order dismissing his complaint againgt defendant
Allstate Imuranwe Company for failure to m 3
muofachm.

Gudaﬂndlmhnfma&dmmdocree
nﬂepngﬁuhshdmmadmmmmth
Allstate, that an uningured motorist struck his
dzoghter, that Alistate maintains that Garci's
mminsured motorist coverage is $10,000/320,000 on
cach of his two automobiles and that Allstare offered
$20,000 in sertlement, which is what jt claims to be
the policy Emit Garcis sought to have the court
determine that by virtue of Chapter 7188, Laws of
Florids, be is entitled o uminsured motorist coverage
in the same limits az his bodily mjury liability
coverage, $100,000/$300,000 on cach of his two
smomobiles, or a total of $200,000/$600,000.
Allgtate filed a motion to dismiss for faflure to state 2
cauge of action. Following a hearing, the trial court
entered 30 order dismissing the complaint on grounds

', ., said Amended Declarstory Action fails to state
a onuse of action and the face of the plaintiffs’
Complaint showing thar the imsurance policy
providing wninsured motorist limits of . . . $10,000
pex person and . . . $20,000 per accident is not less
mmereqmmdthel?bdh}?mml

Law end it in an amount up to the
amount of the liability Umits shown thereom mnd
the fice of the plaintiffe Amanded Declaratory
_Action does thereby show that the referred to
ingurance policy it in full complisnce with ES,
627727 as amended by Chapter 71~88, Laws of
exists, . .

On appeal, Gaxcia contends that (1) the trial court
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erred in dismissing the action without giving him 2
declaration of the amormt of his uninsmred movorist
coverage, snd (2) tince he never rejectsd any portion
of his upmsured motorist covernge, he was entitled to
uningured mowrist coverage i the ampomt of his
bodily injury lisbility coverage under Chapter 71--88,
Laws of Florida.

[1] As to Garela's first point, we treat the .order
Allstats's motian to disymiss the complaint

for declatatory Telief as a declaratory judgment under *

5 86,011, FlaStat In its order of dismissal, as Tecited
above, the frixl court did make a daclaration of the
rights of the partics. Even *786 though the courts
intarpretation is adverse to the plaitiff it is
pevertheless a declaratiop of rights. See Gates v,

it of Jacksoqville, Fia App. 1073, 278 So.24 645,

[2] Ax to the second point, we are of the opinion that
Ch:put'?l-ss simply added a maximurmn limitation

in uninnwed coverage. Previously, the swtwte (s

627.0851, Fle.Stat, 1969) required limits ‘not iess
than' the financial responsibility liraits and was aileat
as to the limit that could be provided in excess of the
fipancial responsibility lineits. Then, Chapter 7188,

added 'and in an amount wp to' the Hability limits (8 -

627,727, FlaStt, 1971), apd inseried maximum
limitation. Any coverage inberween the Omnancial
responsibility Hmits epd the Hability is in full
conapliance with the statute,
'In the interpretation of statutes, & court should be
asme in avoiding a construstion which mey be
productive of much litigation and insecurity, or
which would throw thé meaning or admzinistration
of the law, ot the forms of business, into hopeless
confusion or uncertainty.’ 73 Am.Jurdd, Stattes,
8 269.

-Affrmed.
327 S0.24 784
END OF DOCUMENT
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